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ECONOMIC REGULATION AUTHORITY BILL 2002 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Debate was interrupted after clause 23 had been agreed to. 

Clause 24:  Separate financial records - 
Mr C.J. BARNETT:  This clause simply requires that separate financial records be maintained.  Will they be 
published?  In other words, will we get an account of the costings of the various functions of gas, rail, water and 
electricity regulation?  

Mr E.S. RIPPER:  These matters will be in the budget papers. 

Mr C.J. BARNETT:  That is not an answer.  The answer is yes, there will be a separate itemisation of those, or 
no.  We learnt today in question time that the budget paper is no longer accurate.  For the first time in this State, 
a Treasurer has effectively admitted that his Treasury does not produce budget papers and figures that can be 
relied upon in public comment.  As I said in question time, if one cannot compare health expenditure from one 
set of budget papers with a previous set, how can we reasonably expect to see whether there will be accurate 
reporting of the different functional roles of the regulator?  It is a totally reasonable question.  Treasury has a 
problem today because for the first time in the history of the State, a Treasurer has essentially discounted the 
veracity of budget papers.   

Mr E.S. RIPPER:  The problem is that the Leader of the Opposition cannot compare one lot of budget papers 
with another.   

Mr C.J. Barnett:  The figures you tabled yesterday are not in the budget papers. 

Mr E.S. RIPPER:  The member must take notice of all the Treasury documents that are tabled in this House.  
The government financial results report published on 30 September each year represents the final outcome for 
the financial year.  The member must take note of that as well as reading the budget papers because things 
happen between the announcement of one budget and the conclusion of a financial year.  Sometimes things can 
happen even after 30 June that nevertheless impact on the accounts to 30 June.  Therefore, the government 
financial results report that is published on 30 September pursuant to the Government Financial Responsibility 
Act, which was introduced by the member’s Government, is a document to which the member should pay 
attention.   

Mr C.J. Barnett:  If it is not adjusted for the superannuation payment, which is contained in footnote (a) in the 
2001 budget paper, it is not valid. 

Mr E.S. RIPPER:  I need to read that footnote before I comment because I am not exactly sure to what the 
Leader of the Opposition is referring.  Nevertheless, it is on the advice of Treasury that I give information to the 
House - I do not make it up.   

Mr C.J. Barnett:  Why can you not reconcile it with the budget paper? 

Mr E.S. RIPPER:  If that is what the Leader of the Opposition wants, that is what we will do. 

Mr C.J. Barnett:  That is what I asked you to do today but you refused to answer the question.   

Mr E.S. RIPPER:  I did not refuse to answer the question.  I provided a very good answer, which the Leader of 
the Opposition did not like. 

When I said that the information relating to the question on clause 24 would be in the budget papers, that is what 
I meant.  The information that the Leader of the Opposition is seeking about - 

Mr C.J. Barnett:  So separate accounting will appear in the budget paper? 

Mr E.S. RIPPER:  That is my understanding.   

Mr C.J. Barnett:  What is the point of it being in the budget paper when I want it after the event?  Will the 
accounts of this authority separately detail each of the functional areas?   

Mr E.S. RIPPER:  The other area in which it would be published is the annual report.   

Mr C.J. Barnett:  Will they be detailed separately?   

Mr E.S. RIPPER:  Yes, they will be detailed separately in the annual report.   

Mr C.J. Barnett:  That was a simple question; it should not have been that hard to answer.   
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Mr E.S. RIPPER:  It was not that hard.  I think the accounts will be detailed separately in the budget papers but 
the Leader of the Opposition is unhappy with that - 

Mr C.J. Barnett:  No, you did not answer that at all - 

Mr E.S. RIPPER:  I said it would be in the budget papers.  Now, let us get on with things.   

Clause put and passed. 
Clause 25:  Functions -  

Mr C.J. BARNETT:  This clause lays down the functions of the authority and essentially picks up the Energy 
Coordination Act, the Gas Pipelines Access (Western Australia) Act, the Railways (Access) Act and the like.  
Although I accept that this is transferring existing legislation, what attempts have been made or will be made to 
unify that legislation or to have a consistency of clause in the parent legislation that leads to this Act?  

Mr E.S. RIPPER:  That is an interesting question.  However, as the access legislation for gas and rail is the 
subject of national agreements, the priority is for national uniformity to be maintained over the desirable change 
that the Leader of the Opposition is foreshadowing.  As the authority evolves, one would hope for better 
consistency of regulation between the access regimes.  In fact there may be a time when a subsequent 
amendment is made to the regulation regarding that.  However, we would not do that at the expense of 
compromising national uniformity in the gas access code or in the rail code.   

Clause put and passed. 
Clause 26:  Authority to have regard to certain matters - 

Mr C.J. BARNETT:  Clause 26 lays down a number of items to which the authority must pay regard.  It outlines 
what looks like a shopping list and refers to consumer interests, investment, legitimate business interests, 
competitive markets, market power and the like.  Why, amongst all of that, is the objective of economic 
development ignored?  

Mr E.S. RIPPER:  That is covered in subclause (1)(b) that states -  

the need to encourage investment in relevant markets; 

Mr C.J. BARNETT:  Again the Treasurer has shown his lack of understanding.  Investment is only one form of 
economic development.  Economic development can occur by a growth in export sales, a diversification of 
industry, a deepening of the industry base or simply by an access.  There is no overriding emphasis in this 
provision that the regulator should have regard to the economic development of this State and, indeed, to its 
broader social development.  There is no mention of regional development as an objective.  There is no 
requirement in this provision that the regulator should give any mention or consideration to regional 
development issues.  One cannot simply say that investment is in there.  Investment can mean the transfer of an 
existing asset - not even the creation of a new one.  In economic terms, investment is the creation of a new asset; 
therefore, even that is not clear.  However, there is no overriding emphasis on economic development, let alone 
regional development, in this provision.  There is a deficiency in the objectives of this Bill.   

Mr E.S. RIPPER:  I imagine that by the force of his argument, the Leader of the Opposition thinks that economic 
development is in the public interest.  That is covered in paragraph (g) that states - 

the need to promote regulatory outcomes that are in the public interest.   

If the regulatory outcomes were inimical to economic development in this State and were not balanced by other 
matters that were also in the public interest, such as consumer’s rights and so on, they would not be in the public 
interest. 

Mr C.J. BARNETT:  That is a poor argument.  The minister could argue that anything is in the public interest.  If 
clause 26 specifically refers to the interests of consumers in relation to price, quality and reliability - in other 
words, it specifically refers to legitimate business interests, investment and competitive fair markets - the 
overriding economic and regional development objective cannot logically be dismissed for one that is simply 
covered by public interest.  If the clause is to be specific, it must be complete.  This clause is specific but 
incomplete.  It needs a reference to economic development, otherwise it is absolutely inevitable that when 
determinations are made by the regulator, particularly if they are challenged in the courts and someone tries to 
introduce an argument about regional or economic development, which I think is valid in any situation, it will be 
deemed not to be relevant.  It will be ruled out because it will not be seen to be relevant to the other criteria listed 
for the simple reason that it has not been listed.  Economic and regional development should be included as a 
matter that the regulator must take into account.   

Mr E.S. RIPPER:  Of course the matters that the authority must have regard to are predominantly in the access 
regime legislation.  The access regime considerations override these matters.  These matters are to be considered 
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when the authority is not making any determination under the gas access or the rail access legislation.  I will put 
it this way: when a decision is being made, the conditions that must be satisfied to promote economic 
development include the interests of consumers, the need to encourage investment in relative markets, the 
legitimate business interests of investors, the need to promote competitive and fair market conduct, the need to 
tackle the question of monopoly and the need to promote outcomes in the public interest.  Consistent, fair, 
rational, economic decision making and regulation that balances fairly the interests of consumers and investors, 
takes account of the need to tackle monopoly power and promotes competitive markets are in the interests of 
economic development.  In other words, if we get our economic regulation right, that will be a contribution to 
the economic development of the State.  Wrong-headed regulatory decisions will be to the long-term detriment 
of the economic development of the State.  People have made a number of decisions that they thought were in 
the interests of the economic development of the State, but they were not; they have wasted money.  When the 
Leader of the Opposition was a minister, he made a decision to get Western Power to invest in a pipeline to 
Windimurra to support a vanadium mine.  Now the vanadium mine has closed and if it stays closed, the State 
will have a $30 million interest in a pipeline that is largely unused.  That is a waste of taxpayers’ money.  That 
$30 million could have been used on some other investment, which could be getting us a better return.  Maybe 
the $30 million would have been better spent on port infrastructure, road infrastructure or something else.  That 
is the point I am making.  Sometimes people think they are making a decision in the interests of economic 
development, but they are really making a decision in the interests of short-term economic development and 
compromising long-term economic development.  The point about regulation is that getting the settings right, 
having the correct balance between consumers, investment, market considerations and monopoly power and 
making decisions that are in the public interest are the conditions that are required to promote the economic 
growth and development of the State.   

Mr B.J. GRYLLS:  The Treasurer is missing a very good point that was made by the Leader of the Opposition.  
By leaving out any reference to regional development and believing that that will always be covered by the 
public interest that is mentioned in this clause, he is missing the point that in many cases if the public interest 
was based purely on price, many regional Western Australians would be completely disadvantaged.  Obviously, 
it is very important that the different community service obligations in the regions be maintained.  However, if 
the regulator looked at it purely from a financial point of view, the CSOs could well be bypassed and the public 
interest of metropolitan Western Australians would be considered while regional Western Australians missed out 
severely.  Once again I want the Treasurer to address the point made by the Leader of the Opposition.  I want 
him to explain to me how the public interest for regional people can be covered by this clause if regional issues 
are not specifically addressed.   

Mr E.S. RIPPER:  Economic regulation will not deal with subsidies or preferential deals to particular groups of 
consumers.  Economic regulation is about determining what is a fair price for access to monopoly infrastructure.  
Economic regulation is about fairly awarding licences for people operating in licensed industries according to the 
rules that govern those licences.  If a question arises about what should happen with a railway and a pipeline and 
access to that infrastructure, it must be resolved on the basis of what is a fair price, because the whole idea of 
regulation is that it takes the place of competition.  Because of the nature of the infrastructure that is regulated, it 
is difficult for competition to play the role that it would normally play.  The role of competition will be replaced 
by the role of the regulator, and the regulator will make decisions that replicate, we hope, what would be the 
normal outcomes if competition applied to that industry.  A special deal for a regional group of customers or a 
special subsidy for a group of customers takes place outside economic regulation, and that is the responsibility of 
government if it wants to offer a subsidy.  Generally speaking, it should not be handled by a system of cross-
subsidies, jeopardising the proper operation of economic regulation.   

Mr B.J. GRYLLS:  Again, I refer the minister to clause 26(1)(g), which states -  

the need to promote regulatory outcomes that are in the public interest.   

The question I am asking the minister is how he will deal with the instances in which the consideration of the 
public interest of metropolitan customers causes regional customers to be disadvantaged.  It is quite a specific 
question, because the public interest is not always the same for those two groups of customers.   

Mr E.S. RIPPER:  The public interest is the interest of the public as a whole, and it includes balancing regional 
and metropolitan considerations.  However, I repeat: if we are talking about subsidies - in other words, if we are 
talking about anything other than the actual cost of delivering the service - we are talking about something that is 
outside the purview of the Economic Regulation Authority or a regulator.  We are talking about something that is 
the responsibility of government to deal with through its budget.   

Mr C.J. BARNETT:  I move -  

Page 15, after line 21 - To insert the following -  
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(b) the need to encourage both state and regional economic development;  

Mr B.J. GRYLLS:  I support the amendment moved by the Leader of the Opposition.  It is timely that this 
amendment be moved at this stage of the debate.  We are simply asking the minister to insert into the functions 
provided in clause 26 a reference to regional public interest.  From the debate that has already occurred, I find 
this a very important amendment, as I am sure would my National Party colleagues.  I do not think it changes the 
overall thrust of the legislation.  It is an amendment that the Government should be able to support.   

Mr E.S. RIPPER:  What a joke!  This legislation has been on the Notice Paper since November last year.  The 
Government has tried three times to bring it on for debate.  The Leader of the Opposition was available only on 
the third occasion.  He was not ready on the other occasions.  The party room of the Opposition apparently 
considered this matter only this week.  The Opposition cannot advise us of the full scope of the amendments that 
it wants to move.  It is not prepared to debate in this House the amendments that it wants to move, but will do so 
in the other House.  Now we have been handed an amendment on the run - a handwritten amendment has been 
given to us.  Quite frankly, when dealing with regulatory matters and interactions with national agreements and 
access regimes that are currently in place, I will not accept a handwritten amendment on the run from the Leader 
of the Opposition just because he thinks he has found an interesting political point to make.  I will not do that, 
especially when one looks at the legislation that the Leader of the Opposition brought into this place - the Gas 
Pipelines Access (Western Australia) Act 1998.  That Act sets out in schedule 2 the general principles for a 
reference tariff and a reference tariff policy, and that they should achieve certain objectives.  The first objective 
related to the stream of revenue to which the service provider had access.  The other objectives that the reference 
tariff and reference tariff policy should achieve, as set out in the schedule, included -  

(b) replicating the outcome of a competitive market;  

(c) ensuring the safe and reliable operation of the Pipeline;  

(d) not distorting investment decisions in Pipeline transportation systems or in upstream and 
downstream industries;  

(e) efficiency in the level and structure of the Reference Tariff; and  

(f) providing an incentive to the Service Provider to reduce costs - 

There are many other factors.  I could not find any reference to economic and regional development in the 
legislation on gas access regulation that the Leader of the Opposition brought to this House.  That is because he 
understood what the issue was about when he was responsible for that legislation.  He understood the principles 
on which it was developed.  What we have here is a cheap, political point-scoring exercise.  

Mr M.J. Birney interjected.   

Mr E.S. RIPPER:  The member should wait a minute.  Despite the fact that this is a cheap, political point-scoring 
exercise and an example of policy making on the run, the Government may accept this or a similar amendment.  
I would like to behave responsibly on this matter.  I will seek some advice on the amendment and on whether it 
would create any difficulties.  I will move to postpone the clause. 

Mr C.J. BARNETT:  I am happy with that.  I do not object to the clause being postponed.  It is reasonable that 
the Treasurer seeks some advice, but his explanation was extraordinary.  He referred to the gas legislation and 
listed a whole lot of specific criteria.  He is the minister who is introducing a Bill that talks about consumer 
interests, legitimate business interests - whatever that might mean - and monopoly and market power.  Those 
terms were not in the other legislation.  It is important, in my view, that if the regulator is to take all those 
considerations into account, he should certainly take into account the economic and regional development of 
Western Australia.  The reality could be similar to that which I outlined in my comments in the second reading 
debate last night.  It could well be that, although unintended, the actions of a very powerful regulator, 
particularly if he becomes prescriptive in his decisions, could be to curtail economic development and 
investment in all sorts of areas.  Indeed, many projects have fallen over in this State over the past two years.  I 
know that members opposite will try to blame me for that, but I remind them that I have not been the minister for 
two years.  Not many projects fell over when I was minister.   

Mr E.S. Ripper:  What about the last two years?   

Mr C.J. BARNETT:  I am sorry, but I am not the minister.  Half a dozen projects have fallen over since this 
Government came to power.  I challenge the minister to name the projects that have gone ahead.  It is a pretty 
ordinary story.  There are many blue horizons out there, but there have been six -   

Mr E.S. Ripper:  What about Burrup Fertilisers Pty Ltd and HIsmelt Corporation Pty Ltd? 

Mr C.J. BARNETT:  I am talking about projects that have gone ahead.  Is steel rising in the air with those 
projects? 



Extract from Hansard 
[ASSEMBLY - Wednesday, 12 March 2003] 

 p5246b-5254a 
Mr Colin Barnett; Mr Eric Ripper; Mr Brendon Grylls 

 [5] 

Mr E.S. Ripper:  Financial closure has been achieved in each case.   

Mr C.J. BARNETT:  Projects go ahead when there is concrete on the ground, steel in the air and contracts are 
signed.  There is a lot of blue sky out there.  I hope that those projects do go ahead.  The reality is that about half 
a dozen projects have fallen over since this Government came to power.  That is the record.  The term of this 
Government has less than two years to run.  That is why I want the regulator to have regard for economic and 
regional development.  That is consistent with and indeed more important than most of the criteria that has been 
listed.  I put it second, because I think the issue of consumers in a regulatory function is important.  Most of the 
issues concerning the regulator do not relate to the provider of the service and the consumer.  Often they are 
about linking-in and competitive actions between players that are otherwise identical but operate in the same 
industry; it is about resource investment and asset sharing as much as anything else.  I do not have any objection 
to this clause being deferred.  It is reasonable that the Treasurer get some advice.  I hope that he will come back 
and support this issue, because I assure him that if he does not, this amendment will be moved and passed in the 
upper House.  

Mr B.J. GRYLLS:  I also hope that this clause will be deferred and that we will debate it at a later stage.  It is a 
simple amendment but one that focuses on the fact that the regulator will need to encourage both state and 
regional economic development, a point that both the Leader of the Opposition and I have made.  I hope that the 
Treasurer will support this amendment and that it will be inserted in the appropriate place.  

Mr E.S. Ripper:  If it is appropriate, the Government might support either the amendment that has been moved or 
one with a different form of words that would achieve the same end.   

Further consideration of the clause postponed, on motion by Mr E.S. Ripper (Treasurer).   

Clause 27:  Powers - 

Mr C.J. BARNETT:  I imagine that this clause has been borrowed from some of the constituent Acts that have 
made up this Bill.  The clause provides all-embracing powers to the authority.  For example, subclause (2) states 
-  

Without limiting subsection (1), the Authority may produce and publish information on matters relating 
to its functions. 

Subclause (1) states -  

The Authority may do all things necessary or convenient to be done for or in connection with the 
performance of its functions.  

I do not want to limit the ability of this authority.  However, I raise a concern about the right to confidentiality of 
people who may appeal or will be required to appear before the authority or will willingly give advice, evidence 
or submissions and the like.  This clause seems to effectively give all power to the authority but pays little or no 
attention to the confidentiality of individuals and corporations, particularly to commercial confidentiality.   

Mr E.S. RIPPER:  My view is that matters related to commercial confidentiality are dealt with elsewhere in the 
legislation.  Without hearing further argument, I believe that there is satisfactory protection for that important 
matter in the legislation. 

Clause put and passed. 

Clause 28:  Independence of Authority - 

Mr C.J. BARNETT:  I am still not entirely satisfied by this whole issue of independence.  It is something that is 
relatively easy to write into legislation and that gives a sense of independence, but I find the overall reporting 
arrangements in this Bill to be confusing and difficult.  A chief officer reports essentially only to the authority 
and is appointed by the authority, yet the chief officer can come from the public service or employ public 
servants.  I do not disagree with that.  The authority reports to the Treasurer, but at the same time it reports on 
portfolio issues to the water, gas, electricity, rail or transport ministers.  It is a complex reporting arrangement 
from the point of view of both employed staff reporting to the authority and to the Government of the day.  It 
lacks a reporting mechanism to this Parliament.  True independence for this authority would have it reporting to 
this Parliament.  It would then be truly independent.  How can an authority, established by law to be 
independent, at the same time report to an executive arm of government?   

The other contradiction is that the authority has all these powers except for power over the one thing that matters 
- price.  If the legislation is about consumer protection and control of monopoly, the one economic variable that 
stands out as being most important is price, yet the one thing the authority does not have control over is price.  
Price presumably stays within the ambit of the minister of the day.  Will the minister please explain?  It is an 
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enormous contradiction.  How can this authority be independent when the most important economic determinant 
- price - is not within its control but remains with executive government? 

Mr E.S. RIPPER:  Let me read from section 37 of the Gas Pipelines Access (Western Australia) Act 1998, which 
was sponsored before this House by the then Minister for Energy, now the Leader of the Opposition.  Section 37 
reads - 

Independence of Regulator  
(1) Except as provided in subsection (2), the Regulator, is independent of direction or control by 

the Crown or any Minister or officer of the Crown in the performance of the Regulator's 
functions.  

That is pretty similar.  It continues - 

(2) The Minister may give directions in writing to the Regulator to the extent allowed by 
subsection (3), and the Regulator is to give effect to any such direction.  

(3) Directions under subsection (2) -  

(a) may relate only to general policies to be followed by the Regulator in matters of 
administration, including financial administration; and  

(b) cannot constrain the Regulator with respect to the performance of any function 
referred to in section 36(1).  

(4) Nothing in this section affects the operation of section 8(2) of the Public Sector Management 
Act 1994. 

If one goes through the clause we are considering, it is almost word for word the provision in the legislation 
promoted by the Leader of the Opposition.  People do learn from time to time, and I would like to ask the Leader 
of the Opposition whether as the responsible minister he had any problems about the way the legislation was 
constructed with regard to the independence of the gas pipelines access regulator.   

Mr C.J. Barnett:  I did. 

Mr E.S. RIPPER:  If he did, I believe that he is entitled to give us what he regards as the benefit of his 
experience and say what problems he had or the way in which he believes legislation should be changed.  The 
legislation I quoted from and which the Leader of the Opposition introduced was introduced in 1998, so it is not 
old legislation.  All we are doing essentially is taking the same arrangements that he sponsored and putting them 
into the Economic Regulation Authority legislation. 

With regard to independence, I have quoted the section from the Gas Pipelines Access (Western Australia) Act.  
The Leader of the Opposition can read the clause on the independence of the authority in this legislation.  He 
will find that they are virtually identical. 

Mr C.J. BARNETT:  One major difference with the gas legislation, which I brought forward to this Parliament, 
and with which I was entirely happy, is that there was only one minister.  On this occasion there are two 
ministers.  This is where the question of practical independence will come in, because there is now the influence 
of Treasury and the Treasurer and the portfolio minister.  In the case of energy they happen to be the same 
person, but in other areas they are not the same person.  Taking what is set out in the gas regulations and 
applying it across all these sectors creates a difference, because there are two ministers and not one.   

Mr B.J. GRYLLS:  The National Party also has some concerns about the independence of the authority, and for 
that reason will be moving two further amendments at a later stage of this debate that will require the authority to 
report its actions to this Parliament.  Rather than explaining to me the legislation from 1998 and the fact that it is 
similar to the legislation before us today, what are the Treasurer’s thoughts on how the independence of the 
authority will be maintained? 

Mr E.S. RIPPER:  It is specified in the legislation.  It is also the policy of the Government.  I believe that every 
minister of the Crown who has any responsibility for this legislation will have to respect both the letter and the 
spirit of the law.  That is certainly the approach that I have followed.  I have given public speeches in which I 
have reaffirmed the importance of the independence of the regulator’s role.  I have participated in private 
meetings at which people have complained about aspects of the regulator’s decisions.  I have said to them that 
they will not get anywhere by complaining to me about it, because the regulator is independent of my direction 
on these matters.  I have said that what they need to do is raise those issues with the regulator through the 
regulator’s defined process.  That is the approach I have taken.   

This Parliament has passed a law that says in black and white that the regulator is independent of ministerial 
direction.  This Government has a policy.  The minister responsible for that policy is saying that the policy is that 
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the Government supports the independence of the regulator.  The minister is saying that not only is that the 
policy and the law but also that is what the Government puts forward day by day in any discussions it has on the 
matter.  I do not know how it could be taken further. 

Mr B.J. GRYLLS:  Can the minister give me any example of a way in which the minister could have a role with 
the regulator? 

Mr E.S. RIPPER:  Let us run through some of the roles.  The Treasurer will be responsible for the overarching 
regulatory policy framework.  The Treasurer will also be responsible to this House for the Economic Regulation 
Authority legislation.  Therefore, the Treasurer will be responsible for appointments to the ERA, for resources 
and funding of the ERA and for coordinating any terms of reference to the ERA for inquiry and report.  The 
Treasurer’s responsibility is to set a limit on the expenditure of the ERA for cost recovery.  The Treasurer’s 
responsibility, together with that of other government colleagues, is to determine the amount of consolidated 
funding to be given to the ERA.  This is quite similar, for example, to the Government’s relationship with the 
Auditor General.  The Auditor General must go through the budget process like anyone else.  There is debate 
about what the appropriate budget is for the Auditor General. 

The industry ministers have policy responsibilities that span the industry sector within which the government 
enterprise and potentially other competitors operate.  The industry ministers’ responsibilities may include 
development of strategic policy initiatives and programs impacting on the business environment within the 
industry, industry coordination, safety policy and setting of technical standards.  The Economic Regulation 
Authority will be required to report to the water and energy ministers in respect of licensing matters in 
accordance with the relevant legislation.  For example, under the amended Water Services Coordination Act, the 
authority is required to monitor and report to the Minister for the Environment and Heritage on the operation of 
the licensing scheme and on compliance by licensees with their licences; inform the minister of any failure by a 
licensee to meet operational standards or other requirements of its licence; monitor the performance of the water 
services industry and of those participating in that industry and the performance of providers of water services; 
and, for the purposes of such monitoring, to consult with interested groups and persons.  The authority will have 
a similar role in reporting to the energy minister on gas industry licensing matters and potentially in the future on 
electricity licensing matters.  This will ensure that the industry minister will be able to make appropriate 
regulations on licensing matters or, if necessary, amend the respective Acts.  For example, the authority may 
report to the appropriate energy minister some matters concerned with the performance of licensees; there might 
be ambiguity in the way in which the performance standards for licensees have been expressed; or there might be 
a developing area in which the authority notes that there is a problem with the performance standards and the 
minister might consider that matter and change the performance standards that apply to licensees in that industry. 
Mr B.J. GRYLLS:  I refer the minister to subclause (3)(a), which refers to the directions that the minister can 
give to the authority.  It states that the directions “can only relate to general policies to be followed by the 
Authority in matters of administration, including financial administration”.  The minister has told us how the 
authority will be independent of Government.  This clause states that the minister will be able to give directions 
under further subclauses.  I ask how that subclause will operate.  
Mr E.S. RIPPER:  The important point is the independence of the regulator in making a decision under the 
access or licensing regimes.  Those are matters on which the regulator is independent and on which he or she 
cannot be directed.  In a decision by the regulator on the terms under which third parties can gain access to a 
pipeline or a railway, including the price to be paid for that access, the regulator is independent and has the 
power to make the decision on all conditions, including price, for access to the pipeline or railway. 

The regulator is independent when making a licensing decision on whether someone has complied with the 
conditions and rules and, therefore, should be licensed as a gas provider, an electricity provider, some other 
operator in the electricity industry or an operator in the water industry.  The role of the ministers - sometimes on 
their own, sometimes in concert with each other and sometimes only in concert with other jurisdictions - is to set 
the rules under which the regulator independently makes those decisions.  Those matters would need to be 
determined by national agreement for gas and rail access.  I do that from time to time.  For example, a proposed 
amendment to the gas access code comes to me and, as energy minister, I must sign off on whether I agree with 
it.  Most amendments have been pretty minor to date.  That is the important kernel of the independence of the 
regulator.  The regulator is a public body and must abide by the normal accounting standards and other rules that 
apply to public bodies in the same way that the Auditor General, the Parliamentary Commissioner for 
Administrative Investigations and so on must.  The fact that the Auditor General must abide by normal 
accounting standards in the public sector does not mean he is subject to direction by the Government in the 
central nature of his work. 
Mr B.J. GRYLLS:  Subclause (6) states - 
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The Minister must cause the text of any direction under subsection (2) to be laid before each House of 
Parliament, or dealt with under section 60, within 14 days after the direction is given. 

I seek some clarification from the minister.  My understanding of the clause is that every direction given to the 
authority will be tabled in Parliament. 
Mr E.S. RIPPER:  I will step it through.  Subclause (1) states that the authority is independent of direction or 
control by the State or any minister, except as provided in subclause (2).  Subclause (2) states that the minister 
may give directions to the extent allowed by subclause (3).  Subclause (3) gives details of the nature of the 
directions.  Subclause (6) states that any direction under subclause (2) - which is the only direction that is 
allowed - must be tabled in Parliament.  If one steps through the clause, the only directions that can be given 
must be tabled in Parliament. 

Clause put and passed. 

Clause 29 put and passed. 

Clause 30:  Conflict of interest - 
Mr C.J. BARNETT:  This is obviously a very logical clause.  If a member of the authority has a direct or indirect 
conflict of interest, the member must inform the minister of that conflict of interest.  What criteria will the 
minister use in assessing that conflict of interest; and from whom will he seek advice to determine how he will 
act under subclause (2)? 

Mr E.S. RIPPER:  Again, this is a standard clause that has come from the Gas Pipelines Access (Western 
Australia) Act 1998.  This clause is the same as section 41 of that legislation.  I have not turned my mind to the 
matter of from whom I would seek advice in the unlikely event that this matter came before me.  As a minister, I 
have available to me a department that advises me on any matter relevant to my responsibilities - that is, the 
Department of Treasury and Finance - which would be the relevant department in this case.  It is possible to seek 
advice on these matters from other people in the public sector.  For example, it may be relevant to seek advice on 
a matter involving a conflict of interest from the Director General of the Department of the Premier and Cabinet, 
who deals with such matters as the administration of the ministerial code, which also refers to matters related to 
conflict of interest.  In addition, the Director General of the Department of the Premier and Cabinet is 
responsible for the Public Sector Management Act, which also deals with conflict of interest matters.  In the first 
instance, if the matter was not an open and shut case and could not be determined by the minister, the minister 
would seek advice from the department and other parts of the public sector that have expertise on conflict of 
interest matters.   

Mr C.J. BARNETT:  I am happy with that, but I wonder what is the precedent.  An extreme example is that 
everybody would have a conflict of interest with regard to utility services because we are all electricity and gas 
consumers.  Will a body of precedent determine when a conflict of interest is trivial compared with one that has 
some substance?  A person might seek advice from either the Director General of the Department of the Premier 
and Cabinet or the Crown Solicitor.   

Mr E.S. RIPPER:  The Leader of the Opposition read my mind.  The Crown Solicitor could be a major 
alternative source of advice.  The Crown Solicitor would be asked to give advice on whether a conflict of interest 
fell within the terms of the legislation.  Unfortunately, so many cases involving conflict of interest have unique 
aspects that require a judgment to be made.  Therefore, it is difficult to draft a detailed and precise code that 
covers every aspect.  People at this level are expected to be professional and reasonable and to act with integrity.  
That is the best way of handling the matter rather than trying to legislate for every possible way in which a 
conflict of interest could arise.   

Mr C.J. BARNETT:  The sort of people who will be appointed will declare to the minister any conflict they face.  
However, the remedy is a bit awkward.  The Bill states the minister may direct the member to resolve the 
conflict.  I suppose that if a person owns shares, the shares could be sold, thereby resolving that conflict of 
interest.  However, in other cases, a family member, friend or former business associate, for example, might have 
a conflict of interest that cannot automatically be resolved.  I would have thought that it would be sufficient in 
many of the less important conflict of interest cases to provide disclosure not only to the minister, but also make 
a public disclosure to all the participants in a case or hearing.  The Perth business community is small, which 
means that there will be all sorts of historic associations, friendships and conflicts.  People understand and live 
with that as long as it is explicit and open, which is sufficient in most cases.   

Mr E.S. RIPPER:  That may well be the way in which a matter is resolved.  I agree that the legislation is fairly 
broad.  It refers only to a conflict being resolved to the minister’s satisfaction.  This issue is a problem in this 
State because of its small size.  People with the required expertise in these matters are likely to be members of a 
small group in the city who have the relevant expertise, which creates the potential for conflicts of interest to 
arise.  The type of disclosure to which the Leader of the Opposition referred might be appropriate for a particular 



Extract from Hansard 
[ASSEMBLY - Wednesday, 12 March 2003] 

 p5246b-5254a 
Mr Colin Barnett; Mr Eric Ripper; Mr Brendon Grylls 

 [9] 

matter.  Bearing in mind modern concerns about governance and conflict of interest in corporations, it might 
become increasingly difficult to find people who satisfy the conflict of interest requirements to fill positions on 
government trading enterprise boards; for example, when considering appointments to the board of Western 
Power.  Lawyers and accountants in particular will increasingly be seen as having conflicts of interest.   

Mr C.J. Barnett:  There must be robustness and realism about conflicts of interest.  We can get too paranoid 
about conflicts of interests and end up appointing people who are so squeaky-clean, they are incompetent.   

Mr E.S. RIPPER:  No doubt this issue arises in opposition discussions.  Given the size of Perth, whenever a 
meeting of politicians occurs to discuss an issue, someone will know someone, be related to someone or have 
some type of connection.  Therefore, it must be determined whether that person has a conflict of interest and, if 
there is a conflict of interest, whether it is material enough to be a concern.   

Mr C.J. Barnett:  It is more to do with the integrity of the person rather than a perceived or minor conflict that 
might be exaggerated.   

Mr E.S. RIPPER:  Disclosure and public acceptance that it is appropriate for a person to continue in a role are 
gauges for determining whether a matter has been resolved satisfactorily.  In other words, when the conflict is 
disclosed and all the participants in the process, including commentators on conflict of interest matters, the 
Opposition and the media regard an issue as being resolved, it is resolved.  If they do not regard it as being 
resolved, the minister may need to attend to the matter again.   

Clause put and passed.  

Clause 31 put and passed.   
Clause 32:  References - 

Mr C.J. BARNETT:  This clause relates to references that the minister can make to the Economic Regulation 
Authority to effectively examine any matter in the case of the regulated industries, which, by definition, are the 
gas, water, rail and electricity industries.  Is there any information on the experience of the regulators in those 
sectors so far?  What does the minister anticipate those regulators will spend most of their resources and time 
on?  For example, most of the day-to-day machinery functions in the gas industry would involve the regulator 
dealing with someone who is seeking an access regime to a pipeline or to expand operations or whatever.  The 
regulator approves and handles the usual requirements of an access code to ensure that everyone has equal access 
on an open basis.  However, this part goes beyond that; it refers to references from the minister.  I am seeking 
information from the minister on the balance of the work of the authority that will be generated, for example, to 
administer an access code, make determinations on the requirements of access, gas quality, access to easements 
and power generation reliability.  Those types of matters are essentially part of interlocking a piece of 
infrastructure.  I consider all those sorts of matters as the regulator’s prime role.  The regulator must make sure 
that those investments and interrelationships are secure to enable gas to be taken from one pipeline and sent to 
another and to ensure that an electricity supplier can access Western Power’s transmission system so that an 
independent company can buy it further down the track.  That is the guts of what the regulator should do, but we 
have not talked about how that will operate.  Instead, the Bill provides a whole section about the minister’s 
references, which is very much the lesser role of the regulator.   

Mr E.S. RIPPER:  I agree that the core business of the Economic Regulation Authority will be firstly access 
regulation, and, secondly, the issuing of licences.  The authority will perform a useful function with regard to 
references, inquiries and reports; however, those functions should not overwhelm or compromise its core 
business, which is access regulation and licensing.  Inquiring into and providing public reports on the prices 
charged by near monopolies when government utilities are involved might be regarded as being closer to the 
authority’s core business than other areas.  I have been advised that in some other jurisdictions an independent 
overseer determines the prices in those cases.  That function under this Bill is modelled in part on the 
Independent Pricing and Regulatory Tribunal of New South Wales, which produces a report.  Although the final 
decision rests with the Government, it is held accountable by the public release of the tribunal’s report.  The 
Government goes against it at its own political peril.  

Mr C.J. BARNETT:  This matter again relates to a broad philosophical problem.  I see it as a deficiency in the 
legislation: regulators are meant to be dull, boring and colourless and are not meant to be seen, and they certainly 
should not be participating in policy.  They should administer and regulate the law fairly for all parties.  As soon 
as one gives a regulatory authority the ability to undertake investigations for government, one compromises that 
role.  It is a failing.  The authority would have not only a regulatory role, but also a productivity or industry 
assistance commission-type role.  It is important to have that role fulfilled; however, I do not feel comfortable 
giving that role to the impartial, hands-off regulator.  It would be the same person in a different job to inquire 
into an industry.  It would create a conflict.  If after an inquiry the regulator produces a recommendation that 
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industry does not like, industry will have a jaundiced view about the regulator when he is next asked to rule on 
an access regime.  The Treasurer is asking the regulator to do two jobs. 

Debate interrupted, pursuant to standing orders. 
 


